IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DAVID A. REBECK,

Plaintiff,
CIVIL ACTION
V.
No. 03-2503-KHV
JO ANNE B. BARNHART,

Commissioner of Social Security,

Defendant.
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MEMORANDUM AND ORDER

David A. Rebeck gppeds the find decison of the Commissoner of Socid Security to deny
disability benefits under Title 11 of the Socia Security Act, 42 U.S.C. 88 401 et seq. Thismatter isbefore

the Court on plaintiff’s Motion For Judgment (Doc. #5) filed January 29, 2004. For reasons set forth

below, the Court overrules plaintiff’s motion.

Procedural Backaground

On March 1, 2001, plaintiff filed his disability applicationwiththe Socia Security Adminigration.
Hedleged adisability onset date of March 1, 2001. Plaintiff’s benefit gpplication was denied initiadly and
on reconsideration. On May 29, 2003, an adminidrative law judge (“ALJ’) concluded that plaintiff was
not under a disability as defined inthe Socia Security Act and that he was not entitled to disability benefits.
On Augugt 1, 2003, the Appeds Council denied plaintiff’s request for review. The decision of the ALJ

stands as the fina decision of the Commissioner. See 42 U.S.C. § 405(g), § 1383(c)(3).




Factual Background

The following isabrief summary of the evidence presented to the ALJ.

David A. Rebeck is48 yearsold. Hesuffersfrom degenerative arthritisof the back, right kneeand
right ebow, and menta and emotiond impairments (depression and anxiety in particular). Transcript Of
Proceedings Before The Socid Security Adminigtration (“Tr.”) a 19, attached to defendant’s Answer
(Doc. #4) filed December 15, 2003. The ALJconcluded that plaintiff isunableto perform hispast relevant
work, but that he can perform asignificant range of sedentary work despite hisimpairments. Tr. 22-24.

Fantiff isahigh school graduate. He lives with his mother and receives food stamjps but no other
income. Tr. 61-62. From April of 1977 through July of 1978, plaintiff served in the United States Air
Force. From April of 1983 through August of 1989, plaintiff was self employed as a house painter.
Tr. 128, 146. From August of 1989 through May of 1993, plaintiff painted some houses and did lawn
work. Tr. 155. From May of 1993 through July of 1999, plaintiff worked as a laborer for the
Leavenworth Times newspaper. Tr. 128, 146.

OnJanuary 12, 1995, Rebeck underwent a diskectomy and posterior spind ingrumentationfusion
(vertebra fudon) at the Veteran’ sSAdministrationMedical Center inLeavenworth, Kansas (VAMC). Two
rodswereimplanted in his back withthreefusons. Hispost-surgery diagnosesincluded herniated nucleus
pulposus at L5-S1, degenerative disk disease, and depression and anxiety, per history. Tr. 197-99.
Following surgery, doctors gave plantiff a back brace which he wears every day. Tr. 49. The brace
provides some rdief. After hisback surgery, plaintiff reduced his work hours at the Leavenworth Times.
Tr. 41, 145.

In 1996, plantiff had arthroscopic surgery on his right ebow. Plaintiff testified that he ill
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experiences numbness in his right elbow. Tr. 53. Plaintiff wears an elbow brace when he uses his am.
Id.

In 1997, plaintiff had surgery on hisright knee because of tendinitis. Plaintiff tedtified thet he il
experiences popping and snapping in hisknees. Tr. 49-50. Plaintiff has knee braces which he wears on
both knees when performing any activity. Tr. 50-51. He usualy wears the knee braces every day.

OnFebruary 12, 2001, Steve Kisker, a taff psychiatrist at VAMC, met plantiff for acounsding
session. Tr. 238-39. Dr. Kisker noted that plaintiff wasdominated by hisgirlfriend’ s psychos's that was
becoming dangerous. Dr. Kisker noted that plaintiff had been anxious and unable to deep. Dr. Kisker
assessed severe partner relaiond problems and rated plaintiff’ s globa assessment of functioning (GAF)
a 55, which indicated that plaintiff had some moderate symptoms or moderate difficulty in socid,
occupaiond or school functioning. See Tr. 238; DSM-IV at 32.1

On June 9, 2001, at the request of the Socid Security Adminigration, Kamran Riaz, M.D.,
examined plantiff. Plaintiff’s chief complaints were hepatitis, back, elbow and knee pain, and a history of
depresson. Tr. 269. Paintiff reported that his knee sometimes popped and gave way, and that he had
sharp pain in hisright elbow whenhelifted or pulled heavy objects. 1d. Dr. Riaz diagnosed plaintiff with
arthrdgias(joint pain), a history of hepatitis and a history of depresson. Tr. 271-72. Dr. Riaz noted that
plantiff dso had a history of joint discomfort and that during the examination he showed pain in the lumbar

region. Tr. 271. Dr. Riaz dso noted that plaintiff had crepitation (popping noise) in the right knee. 1d.

! The GAF isasubjective determination of “thedinician’ sjudgment of theindividud’ soveral
leve of functioning,” based on a scde of one (low) to 100 (high). American Psychiatric Association,
Diagnogtic & Statistica Manua of Menta Disorders (4th ed. 1994) (“DSM-1V”) at 30. The scale does
not evauate impairments caused by physica or environmenta factors. Seeid.
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On June 15, 2001, at the request of the Socia Security Adminigration, David R. Mouille, Ph.D.,
apsychologist, examinedplaintiff. Dr. Mouille noted that plaintiff had adiagnosisof depression with anxiety
and that he reported a series of symptoms consstent with such adiagnosis. Tr. 274. Dr. Mouille noted
that plaintiff was cooperative and did not seem to attempt to influence the outcome of the examination.
Tr. 275. Plantiff reported that he was able to keep his own schedule, bathe, cook, drive, manage money,
do chores, care for a child or sick adult, shop, do lavnwork and use public transportation. Tr. 276. Dr.
Mouille diagnosed depressionwithanxiety, but he concluded that plaintiff could maintainanadequate work
schedule withaverage performance demands. 1d. Dr. Mouillerated plaintiff’ sGAF at 80, which indicated
that if plaintiff had symptoms, they were trandent and expected reactions to psychosocia stressors such
as difficulty concentrating after family argument, but that plaintiff had no more than dight impairment in
socid, occupationd or school functioning. 1d.; see DSM-1V at 32.

On October 18, 2001, Dr. Kisker examined plaintiff and diagnosed moderately severe recurrent
depresson. Tr. 360. Kisker rated plaintiff’s GAF at 50, which indicated that plaintiff had some serious
symptoms or aserious impairment in socid, occupationa or school functioning. 1d.; see DSM-1V at 32.

On February 20, 2002, Dr. Kisker again examined plaintiff and diagnosed moderate recurrent
depresson. Tr. 359. Dr. Kisker rated plaintiff’s GAF at 55, which indicated that plaintiff had some
moderate symptoms or moderate difficultyinsocid, occupational or school functioning. 1d.; see DSM-IV
at 32.

On April 22, 2002, Dr. Kisker again examined plaintiff and diagnosed moderate recurrent
depresson. Tr. 354. Dr. Kisker rated plaintiff’s GAF a 59, which indicated that plaintiff had some

moderate symptoms or moderate difficultyinsocid, occupationd or school functioning. 1d.; see DSM-IV
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at 32.

On April 8, May 20, June 21, August 28 and 30, 2002, plaintiff went to VAMC with continued
complaints of right shoulder pain, back pain and restricted range of motion. Tr. 340-41, 349, 351, 355.

OnAugug 30, 2002, Dr. Kisker aganexamined plaintiff and diagnosed mild depression. Tr. 340.
Dr. Kisker rated plaintiff’'s GAF at 66, which indicated that plaintiff had some mild symptoms or some
difficultyinsocid, occupationa or school functioning, but that he was generdly functioning pretty well and
had some meaningful interpersond relaionships. 1d.; see DSM-IV at 32.

OnAugugt 30 and September 3, 11, 13, 18 and 20, 2002, plaintiff underwent physica therapy on
hisright shoulder. Tr. 330, 332, 335, 336.

On September 19, 2002, Nancy Nowlin, M.D., a rheumatologist, examined plaintiff for right
shoulder pain. Tr. 333. Plaintiff reported that despite physica thergpy and an injection Six weeks earlier,
he till had pain in hisright shoulder. Dr. Nowlin diagnosed rotator cuff tendinitis. Tr. 334.

On September 25, 2002, Dr. Richard C. Robinsonexamined plantiff. Dr. Robinsondiscontinued
plantiff’s physica therapy because it had not reduced the painin hisright shoulder. Tr. 332.

On October 22, 2002, plaintiff returned to VAMC for an MRI of the righnt shoulder. The MRI
revealed minima abnorma sgnd intendties invalving the supra and infraspinatus tendons, minimal
degenerative changes of acromioclavicular joint with dight impression on superior aspect of supraspinatus
tendon. Tr. 313.

On October 31, 2002, Dale D. Ddenberg, M.D., examined plaintiff for right shoulder pain. Dr.
Ddenberg noted that plantiff had undergone physicd therapy and steroid injectionwithout relief. Tr. 322.

Dr. Ddenberg scheduled plaintiff for right shoulder arthroscopic surgery and possible repair in January of
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2003. 1d.

On December 23, 2002, Scott Sumerdl, Ph.D., examined plaintiff for a psychology assessment.
Based on tests administered on October 30 and November 7, 2002, Dr. Sumerall diagnosed extremely
severe depression and moderate to severe anxiety. Tr. 319-20. On the Beck Depression Inventory,
plaintiff had a composite score of 39, which fell in the extremely severe range. On the Beck Anxiety
Inventory, plaintiff had a composite score of 25, which fell in the moderate to severerange. Dr. Sumeral
noted that plaintiff demongtrated difficulty with tasks of incidental learning and arithmetic caculation and
the presence of extremdy severe depression which included suicidal thoughts and moderate to severe
anxiety. Tr.319-20. Dr. Sumerd| noted plaintiff’ sreport that hispersond life had deteriorated sgnificantly
and that he lived in a chaotic home environment in which hislive-in girlfriend’ s children were problemdtic
and asource of dally conflict. Tr. 320. Dr. Sumerdl also noted that “[m]emory examination reveded intact
temporal orientationand adequate attention” and that during a further test, plaintiff demonstrated adequate
performance on the memory components of registration, retrieva and encoding. Tr. 319-20. Dr. Sumeral
did not suggest that plaintiff had significant difficulties concentrating.

On January 13, 2003, plaintiff had right shoulder arthroscopic surgery with arthroscopic
debridement of subacronila bursa and open right distal clavicle resection. Tr. 306. His postoperative
diagnods included chronic right shoulder impingement, rotator cuff tendinitis and arthrosis. 1d. On January
30, 2003, during afollow-up examination, plantiff reported moderate discomfort, but full passve or active
asssted range of motion. Tr. 305.

On February 18, 2003, plaintiff consulted Dr. Kisker for psychotherapy. Dr. Kisker assessed

recurrent mild depression which was improving from previous exacerbation. Tr. 304. Dr. Kisker rated
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plantiff’s GAF a 65, which indicated that plaintiff had some mild symptoms or some difficulty in sodid,
occupationd or school functioning, but that he was generdly functioning pretty well and had some
meaningful interpersond relationships. |d.; see DSM-IV at 32.

OnMarch17, 2003, plantiff returned to VAMC for physca therapy on hisright shoulder because
of ongoing pain and decreased range of motion. Tr. 309.

Atahearingon May 1, 2003, plaintiff testified that he last performed subgtantial gainful activity at
the Leavenworth Times, where he bundled newspapersinthe mail room. Tr. 40. Inthispostion, hestood
the entire day and had to congtantly bend, squat or use hisarms repetitively. Plaintiff attempted to return
towork falowing each of his surgeries, but he eventudly quit his job because he could not stand for more
than 20 minutes a atime, repetitive motion inflamed his arms; his knees burned whenloading papers, and
hisback painincreased. Tr. 41, 43.

Raintiff testified that he could not performany job that included heavy lifting or prolonged standing.
Faintiff testified that he could not perform a security monitor-type job because he could not concentrate
on avideo or computer screen. Tr. 64.

Fantiff testified that because of his back, he can only wak one block before experiencing pain.
Tr. 57. With activity, plaintiff experiences pain, burning and tightness in his back. He aso experiences
back pain when walking more than a block, standing longer than 20 to 30 minutes, lifting more than five
to ten pounds, and Sitting for a prolonged period. Tr. 45, 57-58. Activity increases plaintiff’s pain level
totenonascdefromonetoten. Tr. 46. Faintiff takes pain medications (induding Ibuprofen, Naproxen
and Codeine) but cannot tdl any difference in his pain.  Tr. 47. Plantiff recaeives some relief from lying

down and he lies down every day for two to three hours at atime. Tr. 48.
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Haintiff testified that he experiences knee problems when he dimbs stairs at home. Tr. 39. His
right knee pops and goes out fromunder imand has oftencaused imtofdl. Id. Hisknee bracesprovide
support, but they do not ad withthe popping inhisknee. Flantiff usesacane to get out of hisbed and car.
Tr. 53.

Hantiff testified that despite surgery in January of 2003, his right shoulder remains extremely
panful. Tr. 56.

Rantiff testified that he was diagnosed with hepatitisin 1987. Tr. 58. Plaintiff atributes hisrecent
fatigue and weakness to hepatitis. Tr. 59.

Haintiff testified that on atypica day he ligensto talk radio. Tr. 63. Paintiff sometimes goesto
the grocery store, but his mother or her caretaker usualy picks up what he needs from the store. Plantiff
tedtified that he likes to read but he has difficulty focusing. Tr. 65. He dso has difficulty degping and in
spite of deep medication, he only getstwo to four hours of uninterrupted deep nightly. He does not garden
or perform yard work. Tr. 61.

The Commissioner retained Marianne Lumpe as avocationd expert. The ALJ asked Lumpe to
congder adamant of plantiff’ sage, educationand work experience. The ALJhypothesized that daimant
has the following limitations: he cannat lift anything over ten pounds; he cannot lift over three pounds with
any frequency; and he must be able to dternate between stting and standing during the workday. Tr. 68.
Lumpe testified that based on the ALJ s description of plaintiff’s capacity, he could not perform his past
relevant work but he could perform work as a surveillance system monitor, information clerk, semi-
conductor assembler and telephone solicitor, dl of whichare sedentary positions. Tr. 69. Lumpeindicated,

however, that if daimant had to lie down or redine two to three hours during the workday because of pain
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or fatigue, no work would be available in the nationd economy. Tr. 70-71.

In hisorder of April 23, 2001, the ALJ made the following findings:

1.

10.

11.

12.

Clamant has not engaged in substantia gainful activity snce the dleged onset of
discbility.

Clamant hasanimparment or a combinationof impairmentsconsidered * severe’
based on the requirementsin the Regulations 20 CFR § 416.920(b).

These medicaly determinable impairments do not meet or medicaly equal one of
thelisted impairmentsin Appendix 1, Subpart R, Regulation No. 4.

The undersigned finds that claimant’ s dlegations regarding his limitations are not
totaly credible for the reasons set forth in the body of the decision.

The undersgned has carefully considered dl of the medica opinionsin the record
regarding the severity of clamant’simparments (20 CFR 8§ 416.927).

Clamant hasthe following residua function capacity: sedentary work providing an
opportunity to dternate Stting and standing postions. Mentdly and emotiondly,
he has only mild impairmentsin functioning.

Clamant isunable to perform any of his past rdevant work (20 CFR § 416.965).
Claimant isa“younger individua” (20 CFR § 416.963).

Clamant has a “high school (or high school equivalent) education” (20 CFR
8 416.964).

Clamant has no tranderable <kills from any past rdevant work and/or
transferability of skillsisnot anissuein this case (20 CFR § 416.968).

Clamant has the residua functiond capacity to perform a sgnificant range of
sedentary work (20 CFR 8§ 416.967).

Although damant’s limitaions do not dlow him to perform the full range of
sedentary work, usng the Medica-Vocationa Rules as a framework for the
decison-making, there are a Sgnificant number of jobs in the national economy
that he could perform. Examples of such jobs, as identified by the vocationa
expert, incdlude work as a survellance system monitor, information clerk, semi-
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conductor assembler, and telephone solicitor.

13. Clamant wasnot under a“disability,” asdefined inthe Socia Security Act, at any
time through the date of this decison (20 CFR § 416.920(f)).

Tr. 24-25.

Standard Of Review

The ALJ decison is binding on the Court if supported by substantial evidence. See42U.S.C. 8

405(g); Dixonv. Heckler, 811 F.2d 506, 508 (10th Cir. 1987). The Court must determine whether the
record contains substantia evidenceto support the decision and whether the AL J applied the proper legd

standards. See Cagellanov. Sec'y of HHS, 26 F.3d 1027, 1028 (10th Cir. 1994). While “more than

amere sintilla” subgtantia evidence is only “such relevant evidence as a reasonable mind might accept

asadequateto support aconcluson.” Richardsonv. Perales, 402 U.S. 389, 401 (1971). Evidenceisnot

subgtantial “if it is overwhelmed by other evidence--particularly certain types of evidence (e.g., thet offered

by treting physi cians)--or if it redly congtitutes not evidence but mereconcluson.” Knipev. Heckler, 755

F.2d 141, 145 (10th Cir. 1985) (citation omitted).
Analysis
Haintiff bears the burden of proving disability under the Socia Security Act. See Ray v. Bowen,
865 F.2d 222, 224 (10th Cir. 1989). The Socid Security Act defines* disability” astheinability to engage
in any subgantia gainful activity for a least 12 months due to amedicaly determinable impairment.  See
42 U.S.C. 8§ 423(d)(2)(A). To determine whether a claimant is under a disability, the Commissioner
applies a five-step sequentia evauation: (1) whether the damant is currently working; (2) whether the

damant suffersfroma severeimparment or combinationof imparments, (3) whether the imparment meets
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an imparment listed in Appendix 1 of the relevant regulation; (4) whether the impairment prevents the
damant from continuing his past rlevant work; and (5) whether the impairment preventsthe dameant from
doing any kind of work. See 20 C.F.R. 8§8404.1520, 416.920. If aclamant satisfiesstepsone, two and
three, he will automaticaly be found disabled; if a dament satisfies steps one and two, but not three, he
must satify step four. If step four is satisfied, the burden shifts to the Commissioner to establish that the

clamant is cgpable of performingwork inthe nationa economy. See Williamsv. Bowen, 844 F.2d 748,

751 (10th Cir. 1988).

Here, the ALJ denied benefitsat step five, finding that plaintiff is capable of performing work inthe
nationa economy.
l. Plaintiff’s Credibility

Fantiff arguesthat the ALJimproperly discounted his testimony. The Tenth Circuit has set forth
the proper framework for andyzing evidence of dissbling pain. The relevant factors are (1) whether
damant proveswithobjective medica evidence animparment that causes pan; (2) whether aloose nexus
exigs betweenthe impairment and the subjective complaints of pain; and (3) whether the painisdisabling
based upon al objective and subjective evidence. See Glassv. Shdda, 43 F.3d 1392, 1395 (10th Cir.
1994); Lunav. Bowen, 834 F.2d 161, 163-64 (10th Cir. 1987). Inthefina step, the AL Jshould consider
thefallowing factors.

the levels of medicationand their effectiveness, the extensvenessof the attempts (medical

or nonmedica) to obtain rdief, the frequency of medica contacts, the nature of daily

activities, subjective measures of credibility that are peculiarly within the judgment of the

ALJ, the motivation of and reationship between the damant and other witnesses, and the

consgtency or compdtibility of nonmedicd testimony with objective medicd evidence.

Huston v. Bowen, 838 F.2d 1125, 1132 (10th Cir. 1988).
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Here, the ALJ found that plaintiff’s “dlegations regarding his limitations are not totaly credible.”
Tr. 23. In paticular, the ALJ rgjected plantiff’ stestimony that (1) he had to lie down two to three hours
aday because of back painand (2) he had impaired concentration suchthat he could not performasecurity
monitor-typejob. After noting that themedica evidence did not support afinding of adisabling permanent
physicd or menta imparment, the ALJ noted:

damant has admitted in the record that he spends severa hours a day listening to the

radio, isable to read booksand newspapers, and canvist withfriendsand relatives, which

demongtrates alevel of concentration and socia functioning consstent with some work.

(ex. 3E) Hedso acknowledged to the Administrative Law Judge at the hearing that he can

drive and do his own laundry, which further demongtrates that he has retained a physicd

capacity for at least some sedentary work. The undersigned aso had the opportunity to

observe damant at the hearing, noting that he entered the hearing room without any

gpparent difficulty, and that his attention, concentration and memory appeared intact.

Thereisa so no evidencethat he suffersany sgnificant adversesde effects of medications.

He dso hasasomewhat limited work history with little reported income for alot of years

and ggnificant bregks in employment, suggesting that heis not highly motivated for work.
Tr. 21.

A. Consistency Of Plaintiff’s Complaints With Objective M edical Evidence

The ALJ fird rgjected plaintiff’s complaints because they were not supported by the objective
medica evidenceof record. SeeTr. 21. Asto plantiff’sphyscd imparments, the ALJnoted that plaintiff
had treatment for multiple impairmentsincluding afuson procedure to his lower back and surgery on his
right elbow and right knee, but that the record reflected little indication of disabling, permanent physicd
imparment. No doctor suggested that plaintiff was unable to work or that he should lie down two to three
hoursaday. Indeed, plaintiff testified that after hisback surgery, doctorsspecificaly told him that he should
dtay active and not lay in bed dl day. See Tr. 48-49. Substantid evidence supports the ALJ conclusion

that plaintiff’ ssubjective dlegationthat he needs to lie down two to three hours aday is not supported by
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the medical evidence? See Luna, 834 F.2d at 165-66 (lack of objective medica evidence to support
degree of pain dleged is important factor to consder in evduaing dam of disabling pain); Taley v.
Sullivan, 908 F.2d 585, 587 (10th Cir. 1990) (medicd records mugt be consstent with nonmedica
testimony as to severity of pan).

As to plantiff’s menta imparments, the ALJ noted that plaintiff had a history of trestment for
depression and anxiety of moderate to severe intendty. Tr. 21. The ALJ noted that in June of 2001,
however, Dr. Mouille, a consulting psychologi<t, noted no indication of depression or an unusud level of
axiety, and plantiff’s ability to form judgments, make decisons and understand the world around him
showed no deficiencies. Tr. 21. Dr. Mouille gave plaintiff aGAF score of 80, which indicated that plaintiff
had no symptoms or trangent symptoms and he has no more than dight impairment in occupationd
functioning. 1d.

Fantiff arguesthat histestimony about depressionand inghility to concentrate is supported by the
report of histreating psychiatrist, Dr. Kisker, who diagnosed plaintiff with moderately severe depression
and gave plaintiff a GAF score of 50 on October 18, 2001. Notably, Dr. Kisker did not opine as to
plantiff's ability to work or to concentrate. Paintiff’s GAF score of 50 does not necessarily indicate

problems related to his ability to work. See Zachary v. Barnhart, 2004 WL 790300, at *2 (10th Cir.

Apr. 14, 2004) (GAF score of 45 without explanation does not support conclusion that impairment

2 On October 31, 2002, Dr. Daenbergnoted that plaintiff previoudy had back and elbow
surgery with good results,” that he previoudy had elbow surgery “with good result” and that he had some
minima knee symptoms. Tr. 322. Thesenotesdo not suggest any disability whichwould precludefull-time
work. On October 31, 2002, plaintiff did complain of severe pain in hisright shoulder, but shortly after
surgery in January of 2003, he reported only “moderate discomfort” in his shoulder and Dr. Dalenberg
found full range of motion. Tr. 305.
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serioudy interferes with ability to work); Whelchel v. Barnhart, 2004 WL 613925, at *5 (10th Cir.
Mar. 22, 2004) (same asto GAF score of 47). Moreover, Dr. Kisker gave plaintiff higher GAF scores
inthe fallowing 16 months: 55 (Feb. 20, 2002), 59 (Apr. 22, 2002), 66 (Aug. 30, 2002) and 65 (Feb. 18,
2003). Tr. 304, 340, 354, 359. On August 30, 2002 and February 18, 2003, Dr. Kisker characterized
plaintiff’s depresson as mild. Tr. 304, 340.

Fantiff dso arguesthat his testimony about depression and inability to concentrate is supported
by the report of Dr. Sumerdl, a psychologist, who evauated plantiff in December of 2002. Like Dr.
Kisker, however, Dr. Sumeral did not opine about plaintiff’s ability to work. Asto plantiff’sdepression
and anxiety, Dr. Sumerdl noted that plaintiff reported that his personal lifehad deteriorated sgnificantly and
he lived in a chaotic home environment in which his live-in girlfriend’s children were problematic and a
sourceof dally conflict. Tr. 320. On February 18, 2003, approximately two months after Dr. Sumerdl’s
report, Dr. Kisker noted that plantiff had findly moved out of that living arrangement and that he had been
quite depressed in December of 2002 because everything withhisex-girlfriend “hit thefan.” Tr. 304. Dr.
Kisker's notations in February of 2003 suggest that the level of plaintiff’ s depresson and anxiety in the fall
of 2002 was unusudly high because of problems withhisex-girlfriend and her children, and that his mentd
state Sgnificantly improved after he moved out of that living arrangement. On the issue of plaintiff’ sability
to concentrate, Dr. Sumerdl made generd findings which suggest that plaintiff’ s concentration was not
sgnificantly impaired. Dr. Sumerdl noted that [ m]emory examinationreveal ed intact temporal orientation
and adequate attention” and that during afurther test, plaintiff demonstrated adequate performance on the
memory components of regidiration, retrieval and encoding. Tr. 319-20. Dr. Sumeral did not suggest that
plantiff had sgnificant difficulties concentrating.
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In sum, dthough the medica evidence establishes that plaintiff complained to treating phydcians
about pan, fatigue and lack of concentration, no doctor opined that he was unable to work or wasrequired

toliedowntwo to threehoursaday. SeelLuna, 834 F.2d at 165-66; see dso Tdleyv. Sulliven, 908 F.2d

585, 587 (10th Cir. 1990) (medica records must be consstent with nonmedical testimony as to severity

of pain); seeaso Nichols v. Comm'r of Socid Sec. Admin., 260 F. Supp.2d 1057, 1074 (D. Kan. 2003)

(ALJ did not err in concluding that eight sessons over Sx-month period was incongstent with daim that
plaintiff was totaly disabled by depression and stress disorder).

B. Plaintiff’s Daily Activities

The ALJ dso rgected plaintiff’ s complaints of disabling pain because they were inconsstent with
hisactivitiesof daily living. SeeTr. 21. The ALJ noted that plaintiff ligensto the radio several hoursaday,
reads books and newspapers, and vigts with friends and relaives, which demondtrates a level of
concentration and socid functioning consistent with some work.® |d. The ALJ aso noted that plaintiff
acknowledged that he can drive and do his laundry, which further demonstrates that he has retained a

physical capacity for at least some sedentary work. Tr. 21. In addition, as Dr. Mouille noted in June of

3 The ALJ conclusionthat plaintiff is able to read booksand newspapersapparently isbased
on an ectivities of dally living formplaintiff completed on February 3, 1996 (apparently in connection with
aprior application for benefits). On a amilar form which plantiff completed on April 13, 2001, plaintiff
stated that he no longer reads books or newspapers because he has trouble seeing amdl print. Tr. 166.
Likewise, plantiff testified that he reads very litle because he has difficulty concentrating. Tr. 65.
Accordingly, the ALJ conclusion asto plaintiff’ sability to read books and newspapersis not supported by
substantia evidence. For reasons stated € sewhereinthis order, however, other evidence amply supports
the ALJ conclusion to discount plaintiff’s testimony in part based on his daily activities. See Foster v.
Chater, 70 F.3d 1282, 1995 WL 694132, at *2 (10th Cir. Nov. 24, 1995) (because credibility
determination was otherwise supported by substantia evidence, erroneous consderation of additiona
factor was at most harmless error).
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2001, plaintiff reported that he spends his day doing chores and cleaning his home and that heis“able to
keep his own schedule, able to bathe himself, able to cook, able to drive, able to manage money, able to
do chores, able to carefor achild or sick adult, able to shop, able to do lawn work and able to use public
trangportation.” Tr. 276. Likewise, in an activities of daily living form completed on April 13, 2001,
plaintiff reported that he did laundry once aweek for gpproximately two hours without assistance, that he
did housecleaning chores five hours a week, that he watched his girlfriend’ s children when she was away
from the home, that he mowed the lawn, that he shopped for auto parts, that he drove a car, that he was
able to leave the home without assistance and that he listened to talk radio nearly al day. Tr. 165.
Substantia evidence supports the ALJ conclusion asto plaintiff’s daily activities.

C. Work History

The ALJ dso rdied on plantiff's work higtory. A plaintiff’slack of motivetion to work may be

considered indetermining the credibility of his subjective complaints. See Bean v. Chater, 77 F.3d 1210,

1213 (10th Cir. 1995); Hunter v. Chater, 895 F. Supp. 1454, 1462 (D. Kan. 1995). The AL Jnoted that
plantiff may have litle motivation to work because he has a somewhat limited work history with little
reported income for a lot of yearsand ggnificant breaks in employment. Tr. 21. Substantial evidence
supports the ALJ conclusion that plaintiff is not highly motivated to work.

D. AL J sObservations At Hearing

The ALJ noted thet plaintiff entered the hearing room without any apparent difficulty and that his
atention, concentrationand memory appeared intact. Although an ALJmay not rely solely on hispersond
observations to discredit a plantiff’ salegations, he may consider his own assessment of plantiff’ sbehavior

and demeanor during the hearing as part of his credibility determination. See Qudls v. Apfd, 206 F.3d
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1368, 1373 (10th Cir. 2000); Hubbard v. Sullivan, 943 F.2d 57, 1991 WL 172661, at* 3 (10th Cir. Sept.

5,1991); see dso Broadbent v. Harris, 698 F.2d 407, 413 (10th Cir. 1983) (*determinationof credibility

is |eft to the observations made by the [ALJ] asthetrier of fact”).

E. Effectiveness Of Medications And Counseling

Levels of medication, their effectiveness and the extensiveness of plaintiff’ sattemptsto obtain relief
are rdevant factors in the credibility determination. See Huston, 838 F.2d at 1132. Asto plantiff's
depression and anxiety, the ALJ concluded that based on Dr. Mouill€ s report, these conditions are well
controlled by counsding and medication. Tr. 21; see Dixon, 811 F.2d at 508 (conditions controlled with
medication cannot serve as basis for disability). Substantia evidence supports this conclusion.

F. Overall Evaluation Of Credibility Factors

In reviewing ALJ credibility determinations, the Court should “defer to the ALJ astrier of fact, the

individua optimally positioned to observe and assess witness credibility.” Cadasv. Sec'y of HHS, 933

F.2d 799, 801 (10th Cir. 1991). Credibilityisthe provinceof the ALJ. Hamiltonv. Sec'y of HHS, 961
F.2d 1495, 1499 (10thCir. 1992). Atthesametime, the ALImust explain why specific evidencereevant
to each factor supports a conclusion that acdamant’ ssubjective complaintsare not credible. See Kepler

v. Chater, 68 F.3d 387, 391 (10th Cir. 1995). “Findings as to credibility should be cosdy and

affirmatively linked to substantia evidence and not just a concluson in the guise of findings” 1d. (quoting

Huston v. Bowen, 838 F.2d 1125, 1133 (10th Cir. 1988) (footnote omitted)). So long as he setsforth

4 For example, the record reflects that plaintiff’s GAF scores increased gradudly from
October of 2001 through August of 2002 and despite severe depression in late 2002 (primarily because
of problems withhis ex-girlfriend and her children), plaintiff had only mild depression by February of 2003.
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the specific evidence on which he relies in evauating clamant’s credibility, the ALJ is not required to

conduct a formdigtic factor-by-factor recitation of the evidence. White v. Barnhart, 287 F.3d 903, 909

(20th Cir. 2001); see Qudls, 206 F.3d at 1372. In making afinding about the credibility of anindividud’s
statements, the adjudicator need not totally accept or totdly reject the individud’ sstatements. See Socid
Security Ruling 96-7p, 61 Fed. Reg. at 34486. Rather, the ALJ“may find dl, only some, or none of an
individud’s dlegationsto be credible” Seeid.

Haintiff primarily objects that the ALJ did not accept his tesimony that he must lie down for two
to three hours aday and that he cannot concentrate in a security monitor-type job. For reasons stated
above, substantiad evidence supports the ALJ decision to reject plaintiff’s testimony on these issues®
Although the AL J could have discussed the evidence in greater detall, the record need only demondstrate
that he consdered all of the evidence; an ALJis not required to discuss every piece of evidence. Clifton

v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996) (citing Vincent v. Heckler, 739 F.2d 1393, 1394-95

(9th Cir. 1984)).

5 In addition to the reasons stated elsewhere, the Court notes that plantiff testified thet he
can gt or stand between 20 and 30 minutes before he experiences back pain and tightness and that he
could stinacar for gpproximately 45 minutes before he has to get out and stretch because of lower back
pan. Tr. 56-58. Paintiff tedtified that medication for his back helpsiif he is tting down, but thet if he
stands up and performs any physicd activity the pain sarts. Tr. 47. At the ALJ hearing, plaintiff testified
that he felt back pain the previous day because he checked the oil on his car, moved a couple boxesfrom
the trunk of his car and swept leaves with a broom. 1d. Rantiff’s tetimony suggests that if he avoids
physicd activity and is able to dternatebetween Stting and standing, he canavoid back panwhichrequires
himto liedown for two or threehours. Seedso Tr. 145 (inresponse to question how conditions limit your
abilityto work, plantiff responded that he “cannot bend, lift heavy objects, stand [or] kned”); Tr. 169 (on
form dated April 13, 2001, plaintiff stated that his symptoms last until he can st or lie down); Tr. 191 (in
response to question when do you experience symptoms, plaintiff responded “whenl do physicd labor”).
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. Step Five Analysis
Haintiff argues that the ALJ failed to sugtain his burden at step five. At sep five, the ALImust

determine whether —in view of plaintiff’s age, education and work experience — plaintiff hasthe resdud

capacity to perform other work in the national economy. See Bowen v. Yuckert, 482 U.S. 137, 148
(1987). The ALJbearsthe burden of proof a stepfive. Seeid. at 146 n.5. To meet this burden, the ALJ
must find thet plaintiff can perform work “in the damant’s resdud functiond capacity category.” Tabot
v. Heckler, 814 F.2d 1456, 1462 (10th Cir. 1987).

Fantiff asserts that the ALJ erred because he relied on a hypothetica question to the vocationd
expert which did not include plaintiff’ s depresson and anxiety. Hypothetica questions must indude afull
description of aclamant’simparmentsin order for the testimony elicited by such questions to condtitute

substantid evidence to support the ALJ sdecison. See Hargisv. Sullivan, 945 F.2d 1482, 1492 (10th

Cir. 1991). In formulating the hypothetical question, however, the ALJ need not include any aleged

limitations which he does not accept astrue. See Robertsv. Heckler, 783 F.2d 110, 112 (8th Cir. 1985).
Rather, the ALJ may redtrict his hypothetical to those limitations which he has found to exist based upon
substantial evidence in the record. See Gay v. Sullivan, 986 F.2d 1336, 1341 (10th Cir. 1993). As
discussed above, substantia evidence supports the ALJ decison to discount plaintiff’s credibility. Thus
the ALJdid not err in relying on the hypothetical question which omitted plaintiff’ s subjective daims that
he needs to lie down two to three hours during the day and that he isnot able to concentrate at a sedentary
job.

IT IS THEREFORE ORDERED that plantiff's Motion For Judgment (Doc. #5) filed

September 26, 2003 be and hereby isOVERRULED.

-19-




IT ISFURTHER ORDERED that the Judgment of the Commissioner isAFFIRMED.

Dated this 12th day of May, 2004 at Kansas City, Kansas.

g Kahryn H. Vratil
KATHRYN H. VRATIL
United States Digtrict Judge
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